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The Keller v. Electronic Arts, National Collegiate Athletic Association, and Collegiate Li-
censing Company1 class action complaint filed in May in the Federal District Court 
in San Francisco received considerable fanfare2 among academic and legal practi-

tioners, as well as controlled skepticism among intercollegiate athletic governing bodies 
and video game industry executives. As the factual scenario and class action prospects 
have been forecasted in prior scholarship,3 this contribution will: (1) briefly pose related 
intercollegiate athletics amateurism policy considerations; (2) review major intellectual 
property theory points; (3) summarize the crucial questions for the court and each party, 
posing several possible answers; and (4) conclude with future research directions, with the 
embedded promise of forthcoming elaborate manuscripts on the same stream.

BACKGROUND
The interaction between the National Collegiate Athletic Association (“NCAA”),4 its 

member institutions, student-athletes (“SAs”), and commercial enterprises has a long his-
tory, rich present, and somewhat uncertain future.5 The balance between “crass commercial-
ism and unrealistic idealism”6 is a constant battle; critics argue that, with respect to the major 
revenue-producing sports of football and men’s basketball, the scale has irreversibly leaned 
toward the professional model of crass commercialism. Proponents argue that without sup-
port from commercial entities, the modern model of college sports would not be sustainable. 
The present form of intercollegiate sports has evolved considerably from the traditional no-
tion of amateurism.7 Attaining that elusive balance between commercialism and amateurism 
is constantly sought after in policy drafting, academic exercises, as well as via (the threat of) 
litigation. That is the bird’s-eye view over the entangled plane of policy, law, and competing 
interests out of which Keller was born.

Backdrop of NCAA and Video Game Industry Relationship

History of NCAA Sports Video Games
Video games based on college teams and rosters are a relatively recent phenomenon. 

Early sports games involved anonymous players and teams (i.e., Nintendo’s 10 Yard 
Fight and Goal, Atari’s Baseball and Pole Position). It was not until EA Sports released 
the 1983 basketball game Dr. J and Larry Bird Go One on One that professional licens-
ing entered the sports video game equation in the United States.

An early example of a college basketball game is XOR Corporation’s Basketball Challenge, 
released in 1988 for DOS-based computers. The text-based coaching simulation contained 
the actual names and physical characteristics of college players from the top 20 college 
teams of the day; however, the team names were altered, presumably to avoid lawsuits from 
the schools. Hence, the Indiana Hoosiers became the Bloomington Hoopsters, the Florida 
Gators became the Gainesville Caymen, and the Purdue Boilermakers became the West 
Lafayette Riveters. Why the manufacturer of Basketball Challenge used that format would be 
interesting, yet difficult, to investigate because the corporation vanished just a few years later.

Over the next decade, other games utilized college teams and players. The most suc-
cessful of these games was the Bill Walsh College Football series, designed by EA Sports and 
based on the game engine utilized for the Madden professional football series. Designed 
primarily for the 16-bit Sega Genesis gaming system, Bill Walsh College Football did not fea-
ture player names, but it did have 24 teams with rosters that compared to their real-world 

counterparts based on jersey numbers. The 
series also included “classic” teams, dating 
as far back as 1978.

With the arrival of the 32-bit Sony 
PlayStation in 1996, the Bill Walsh series 
eventually morphed into EA Sports’ 
NCAA Football series. The number of 
teams expanded from the original 24 to 
the entire Division I-A (“Football Bowl 
Subdivision”), as well as several teams 
from Division I-AA (“Football Champion-
ship Subdivision”). The game also grew to 
include more historical teams and added 
the ability for the user to edit the names 
of the players in the game. Accurate team 
logos, jerseys, mascots, and fight songs also 
were added. While never as popular as the 
National Football League (“NFL”)-based 
Madden series, NCAA Football has seen 
commercial success, with the game selling 
over 1 million copies in 2004.8

Playing and Feeling “In the Game” 
The present-day video gamer can play 

these college-based games in a variety of 
ways. NCAA Football allows for single 
or multiplayer use, on either a specific 
machine or over the Internet. In most cases, 
the user manipulates the game via a hand-
held controller. Also, the perspective of the 
game can be changed through a variety of 
camera angles.

The game has a variety of modes, which 
can change the experience for the player. 
In NCAA Football, players can partici-
pate in a single game between two teams. 
Also, they can use “dynasty” mode, which 
allows the player to become the de facto 
head coach. In this mode, the player is in 
charge of nearly every aspect of running a 
college football team, including recruiting 
and scheduling. In 2005, EA Sports added 
“program integrity” to dynasty mode.9 
Throughout the year, gamers are notified of 
their players’ discipline problems, the vast 
majority of which are academic in nature. 
The gamer is required to address these issues 
or risk NCAA-mandated penalties, includ-
ing scholarship reductions.

NCAA-licensed basketball games have 
included many of the same features as foot-
ball, with single-game and dynasty modes 
available. The now-defunct College Hoops 
2K series included a “coach” mode where 
gamers could call plays and the computer-
controlled players would run them.

Player Names
While games such as EA Sports’ NCAA 

Football and NCAA Basketball and the 2K 
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Sports’ College Hoops series do not come 
prepackaged with player names,10 the 
process by which a video game user can add 
SAs’ names to their physical likenesses is 
quite simple. In fact, the mechanisms in-
cluded in the game make this process even 
easier today than a decade ago.

Although early versions of the games 
allowed players to modify the default roster 
files, the 2K Sports’ College Hoops series 
increased the ease of such modifications by 
including a database of nearly every col-
lege basketball player’s name for the year 
that the game was produced. This led to 
including uncommon last names, such as 
“Cummard,” “Hansbrough,” and “Mbah a 
Moute” in the game’s naming list. In many 
cases, the newly modified name is spoken 
by the video game’s broadcasting crew. 
One of the broadcasters for the NCAA 
Football game, an ABC/ESPN play-by-play 
broadcaster, Brad Nessler, stated that he 
and other broadcasters “record the names 
of the players, even though we know we’re 
not supposed to.”11

During the mid-2000s, a cottage indus-
try of roster name alterations sprang up 
with Web sites such as PSXRosters.com 
offering to provide video game users with 
a completely updated and current roster 
for NCAA Football for a fee. These Web 
sites would normally obtain an advance 
copy of the video game and then manu-
ally enter SA names for each of the 110+ 
Division I-A football teams. Users were 
then instructed to mail a memory card or 
small portable storage device to the roster 
editor, who copied the modified roster 
onto the user’s card and mailed it back.

The advent of the EA Locker12 system, 
which allows NCAA Football and NCAA 
Basketball users to share roster and settings 
files, has made the process of changing 
names to match SA counterparts even 
easier. Through this system, users can share 
roster files remotely via an online server 
hosted by EA. This allows for distribution 
of the roster file but with a much wider 
reach and with far less work for the end 
user. Once the roster file is obtained, the 
user simply saves it onto a game system 
storage device, loads it into the game, and 
subsequently has access to a game where 
the names of the SAs almost exactly match 
their virtual likenesses.

Questionable Practices or Natural 
Monopoly?

EA Sports and the various licensing 
agencies in certain college and profes-

sional sports have been accused of engaging in monopolistic behavior.13 In late 2004, 
EA Sports began to sign exclusive licensing deals with sports entities, effectively shut-
ting its competitors out of the marketplace due to an inability to include official player 
names and likenesses. The first such incident occurred when EA Sports signed an 
exclusive contract with both the NFL and the NFL Players Association (“NFLPA”).14 
While this deal was signed in the wake of the commercial success of Take Two Interac-
tive’s NFL 2K series,15 EA Sports demanded an exclusivity deal with the NFL.16 EA 
Sports renewed the license, extending their deal with the NFL until 2012.17

EA Sports also holds the exclusive licenses to NCAA basketball and football. The 
most recent exclusivity deal between EA Sports and the Collegiate Licensing Com-
pany (“CLC”) for college football occurred in 2005, when EA secured the rights to the 
“teams, stadiums, and schools”18 for all video game consoles. Beforehand, EA Sports 
faced competition from Take Two Interactive’s College Football 2K series.

EA faced competition in basketball from the 2K Sports series throughout the mid- 
2000s. However, in January of 2008, 2K Sports announced that it was canceling its 
NCAA basketball series after breaking off talks with the CLC.19 While EA Sports’ 
representatives claimed that 2K Sports “walked away from college basketball,”20 media 
outlets reported that EA Sports influenced the CLC to increase the amount of money 
demanded for the college basketball license.21 Take Two Interactive, the parent com-
pany of 2K Sports, commented at the time that, “We are committed to providing fans 
with high-quality, critically acclaimed sports games, but given our disciplined approach 
to the business, we do not believe the current discussions would result in an acceptable 
outcome.”22

NCAA AMATEURISM POLICY
Applicable bylaws to the use of SAs’ images and likenesses in the video games next 

to the Association’s Constitutional Principles in Bylaw 2 include:

12.1.2: Amateur status is lost if SA uses athletics skill for pay;
12.5.1.1: Institution may use SA name, picture, or appearance to support charitable, edu-
cational, and activities incidental to participation . . . provided . . .
(g) name, picture, or appearance not used to promote commercial ventures of non-profit agency;
(h) items with names, likenesses, or pictures of multiple SAs may be sold only at the 
institution or controlled outlets. Items with individual SA name, picture or likeness (name 
on jersey, likeness on doll) other than informational items, may not be sold; 12.5.2.1: SA is 
ineligible if compensated for advertisement, commercial promotion, endorsement;
12.5.2.2: Use of name or picture without knowledge or permission carries the simultaneous 
burden for the SA and the institution to take steps to stop use.23

In addition, a confirmation of the apparent loophole with respect to use of SAs’ like-
nesses in video games is found in a staff interpretation from January 7, 2006.24 Therein, 
the NCAA staff addressed a member institution question: Would this legislation 
preclude companies from using an SA’s likeness in sports video games? Sadly, the inter-
pretation did not provide significant clarification, as it merely recited Bylaw 12.5.2.2.25 
Moreover, an official interpretation dated July 15, 2008, states:

The committee confirmed that if a student-athlete’s name is used, without the student-
athlete’s knowledge or permission, in a fantasy sports game operated by an outside entity 
or agency, the student-athlete (or the institution acting on his or her behalf) is required to 
take steps (e.g., issue a cease and desist letter) to stop the activity in order to retain his or 
her eligibility for intercollegiate athletics.26

In a nutshell, there is no treatment in present NCAA policy for the use of SAs’ like-
nesses in EA Sports video games; rather, there are an amalgam of interpretations and 
variable applications. To that end, NCAA governing bodies have addressed the evident 
problems and attempted to find solutions.

Over the past five years, the NCAA’s constituent groups have recognized that 
current NCAA amateur policies in Bylaw 12.5 do not account for new media tech-
nology that has altered the way in which marketers utilize SAs’ names, images, and 
likenesses. Commercialization, amateurism, and policy change surrounding these is-
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sues are complex processes that impact a number of stakeholders. Quoting Amateur-
ism Cabinet Chair, Baylor Law Professor Mike Rogers, on the cabinet’s work on SAs’ 
likenesses, “We have been on this for three–four years now. . . . Once we conclude, 
we can tackle the War on Terror and Social Security Reform. . . .”27 The background 
of proposed legislation in this area and the divergent agendas represented by stake-
holders provide a framework for Keller’s ensuing legal analysis.

In 2006, the NCAA formed the Study Group on Names and Likenesses to examine the 
replacement of outdated legislation with contemporary rules that would provide greater 
flexibility to feature SAs in promotional material. The Study Group picked up where 
Proposal 2005-26 left off. If Proposal 2005-26 was not withdrawn, it would have permit-
ted institutional, charitable, educational, and nonprofit organizations to display a logo 
or product description on promotions, provided it did not exceed 25 percent of the total 
promotion and athletes did not directly encourage the use of the product.

The Study Group, using Proposal 2005-26 as a starting point, created three proposals in 
2007 for governing promotional usage of SAs by: (1) institutional, charitable, educational, 
and nonprofit entities (Proposal 2007-25); (2) commercial entities (Proposal 2007-26); 
and (3) media entities (Proposal 2007-28) (see Table 1). For example, Proposal 2007-26 
would have allowed video, audio, and photographs of SAs with eligibility remaining (sub-

stantial deviation from past norm) to be featured in promotional material, provided the 
SA did not directly endorse the product. The Study Group’s rationale was that showing 
video or pictures of athletes in competition did not create a direct endorsement of a prod-
uct, as is common in professional sports. The Study Group also noted that “the increased 
flexibility may increase the ability of an institution to strengthen its relationship with 
commercial sponsors.”28 The three proposals were initially tabled for discussion on how to 
balance the proposals with the role of commercialism in higher education.

Discussion of the 2007 proposals ranged from formal NCAA Convention meetings, 
to popular press, to SA input. When proposals that impact SAs are considered by the 
NCAA, decision makers often look to the NCAA Student-Athlete Advisory Committee 
(“SAAC”) to ascertain SAs’ stances on the issue. In 2007, NCAA Division I SAAC Vice 
Chair Kerry Kenny indicated that the current rules needed updating29 and that he and the 
Division I SAAC were “for any legislation or direction the NCAA was going to take.”30 
In addition to the comments by Kenny, minutes from 2008 and 2009 NCAA Division I 
SAAC meetings indicate the group discussed commercialization.31 Other SAAC groups 
discussed a need for more specific information. In 2008, the Southeastern Conference 
(“SEC”) SAAC noted concerns that legislation might result in opportunities only for 
football and basketball SAs and might be considered “career development.”32 Beyond this 
concern, the group was in support of SAs serving as spokespeople for their schools.33 Sports 
industry finance consultant, Marc Isenberg, saw an inherent problem in expanding the 
ability of companies to use athletes’ images. Specifically, Isenberg felt that SAs will “retain 
little if any control over the athletic department’s use of their likenesses.”34

During this time, some SAs were quoted about their feelings on being in video games. 
Some recognized that their likenesses are used but do not have a problem with it. Chris 
Lofton, a high-profile former University of Tennessee men’s basketball player, indicated 

he enjoyed having his image used and that 
“[i]t’s good for the school, it’s good for the 
players, and good for the team.”35 But he 
said it would be nice to get paid.36 Another 
former SA, Marvin Lewis (now an associ-
ate athletics director at Georgia State Uni-
versity), noted that he would be “excited 
to see [his] likeness and playing abilities 
in an EA Sports game.”37 The discussion 
generated by the tabled 2007 proposals was 
lively and productive; however, the propos-
als were ultimately defeated due to the 
NCAA’s “use it or lose it” sunset provision.

The second formal NCAA group to 
address this issue was the Task Force on 
Commercial Activity in Division I Intercol-
legiate Athletics. The Task Force attempted 
to balance the need to protect amateur-
ism with the need to attract commercial 
funds, which reduce reliance on allocated 
funding from the institution, student fees, 
and state appropriations. According to the 
Task Force’s report, “The need for rev-
enue gained through commercial activity 
associated with intercollegiate athletics is 
as essential to the successful future of the 
enterprise as is the continued integration of 
intercollegiate athletics with the values of 
higher education.”38 The Task Force created 
guiding principles for the use of names and 
likenesses, while explaining why Bylaw 12.5 
needed to be redefined to attract additional 
commercial dollars. The Task Force Report 
delineated the principles regarding com-
mercial activities involving SA names and 
likenesses that would constitute new legisla-
tion in Bylaw 12.5.

First, the Task Force identified practices 
that should not be allowed under NCAA 
legislation. Under these principles, SA 
names or likenesses may not promote or 
endorse the sale or use of a commercial 
product or service, and athletes may not be 
paid for the use of their names, likenesses, 
or reputations. Second, the Task Force 
identified acceptable practices. During 
coverage and representation of a competi-
tion, an SA’s name or likeness can be used, 
with the exception of fabricated products, 
such as jerseys. The media is also able to 
broadcast and promote coverage in which 
SAs, teams, or conferences will compete. 
Finally, the Task Force identified the condi-
tions under which the names or likenesses 
can be utilized that do not involve athletes 
endorsing the sale of a product. These 
conditions include consent by the SAs to 
the use of their names and likenesses, ap-
proval by the athletic director, and a “clear, 
official, and visibly referenced-association” 

The outcome of the Keller suit will 

certainly provide direction, and possibly 

mandates, on what changes are made to 

Bylaw 12.5 related to commercial use of 

SAs’ images and likenesses.
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between the sponsor and the sport property.39 Finally, the Task Force called for a Com-
mercial Activities Oversight Committee to make binding determinations for questions 
regarding the use of SAs’ names and likenesses and monitor national trends in marketing, 
sponsorship, and commercial activity.

While the Task Force wrestled with a move toward commercial activity, consumer 
demand for real player likenesses increased as technology advanced. EA Sports has 
been interested in the development and discussion of this legislation. Sean O’Brien, 
producer of EA Sports’ NCAA Basketball 2009, argued that video games are different 
from everything else in the context of NCAA commercialization bylaws and should 
be treated as such.40 He feels that the current NCAA rules hinder EA’s ability to give 
fans what they want—real player likenesses and names integrated into the game.41

The Knight Commission, an intercollegiate athletics reform group, held a special meet-
ing in October 2008 to discuss new media and college athletics. Co-chairman R. Gerald 
Turner recognized that, “[C]ollege athletes in fantasy games and video games may seem 
trivial to some, but these and other forms of new media pose new challenges to the long-
held distinction between commercial activity featuring teams and those which focus on 
individual athletes.”42 The Knight Commission recognizes that college athletics are more 
commercial than in the past due to “consumer demand for interactivity and reality-based 
gaming.”43 However, it agreed that third parties should not be permitted to profit from SA 
images and likenesses.44 The meeting provided another avenue for NCAA stakeholders to 
examine the current commercialization issues and add to the discussion.

In addition to the 2006 Study Group on Names and Likenesses and the 2009 Task 
Force on Commercial Activity, NCAA President Dr. Myles Brand addressed the is-
sue of SA likenesses in his blog post and 2009 State of the Association Address. In his 
September 9, 2008, blog post, Brand disagreed with the C.B.C. v. MLBAM45 decision, 
which impacted the use of SA names in college football fantasy leagues. Brand noted the 
NCAA cannot sue CBS, which produces the fantasy game, because the right of publicity 
is held by the SAs and not the NCAA. Thus, the NCAA “would find it difficult to bring 
suit over the abuse of a right [it doesn’t] own.”46 Brand also noted in his 2009 State of the 
Association Address that the confluence of the Internet and reality animation has made 
it difficult for content providers, such as the NCAA, to control the use of athlete names 
and likenesses. The Task Force made the same observation regarding computer simulation 
(e.g., video games). According to the Task Force, “The concept of convergence, which 
will merge the interactivity of . . . computer simulation with television broadcast, will need 
to be interpreted as it relates to the appropriate uses of student-athlete names and like-
nesses.”47 Thus, the NCAA has recognized that it faces a challenge in creating a solution 
regarding convergence. Overall, the NCAA, SAs, EA Sports, and the Knight Commis-
sion recognize a need to adapt to new technologies. The outcome of the Keller suit will 
certainly provide direction, and possibly mandates, on what changes are made to Bylaw 
12.5 related to commercial use of SAs’ images and likenesses. 

REVIEW OF LITERATURE
Various scholarship samples48 have either directly or circuitously referred to the legal 

problems posed by the use of NCAA SAs’ images and likenesses by the video game indus-
try. For the purposes of this review, we shall delimit reference to four particularly interest-
ing manuscripts.

In a 1994 article published in the Seton Hall Journal of Sport Law, James S. Thompson 
dealt with the intellectual property problem of university trading cards. The author argues 
what was then permissible commercial production of college athletes’ trading cards would 
violate prima facie the SAs’ rights of publicity. However, he points out that, considering 
the nature of intercollegiate athletics participation, this violation would be preempted by 
an implied consent the SAs yield to their universities and the NCAA, thus forfeiting any 
common law rights of publicity claims.49 This implied consent is construed as an inherent 
obligation of NCAA SAs to abide by all NCAA regulations, including policies favoring 
institutional use of SAs for promotional and commercial purposes. However, although 
the author expressly uses the word “likenesses,”50 this operative word was not included in 
the body of the NCAA DI Manual until 2006.51 Even in the present form, NCAA poli-
cies using the word (12.5.1.1(h) and 12.5.2.2) do not pertain to a precise treatment of EA 
Sports and the video game industry’s current use of SA likenesses. Nonetheless, the implied 
consent element in Thompson’s work is a significant contribution that needs to be revisited 

for any rights of publicity discourse involv-
ing use of SAs’ likenesses in present-day 
video games.

Next, in 2001, Matthew Matzkin 
published an article in the Loyola of Los 
Angeles Entertainment Law Review directly 
posing the problems at hand and describ-
ing “how the video game industry violates 
college athletes’ rights of publicity by not 
paying for their likenesses.”52 The article 
identified the loophole posed above 
pertaining to NCAA policy not regulat-
ing contemporary use of SAs’ likenesses in 
video games, and a conservative solution 
of scrambling SAs’ images to avoid violat-
ing their rights of publicity.53 There is a 
logical disconnect, nevertheless, in the 
author’s rationale on the loophole that 
exists beyond question in Bylaws 12.5.2.1 
and 12.5.2.2; he argues that the SA could 
receive compensation for articles bearing 
his name (and in extension, likeness) if 
the SA knew of the use but remained short 
of endorsing the product.54 An official 
interpretation ensures names of SAs with 
eligibility remaining should not be used 
in sports video games.55 Conversely, the 
authors of the research at hand encoun-
tered another interpretation dated January 
7, 2006,56 that dealt with the question of 
whether upcoming legislative proposals 
regulating amateurism and current legisla-
tion would preclude companies from using 
SAs’ likenesses in sports video games. 
Unfortunately, the interpretation merely 
recited the Bylaw (12.5.2.2), offering no 
clarification, understandably due to the 
loophole in legislation. Matzkin’s discon-
nect lies in the omission of the overarch-
ing principle of NCAA rules’ compliance, 
including those on amateurism; that is, his 
argument is in direct contradiction to the 
basic premise of Bylaw 12.1.2(a), preclud-
ing SAs from earning pay in any form, 
even via an indirect use of their athletic 
skill. Notwithstanding this disconnect, 
his contribution is important, as is the 
scrambling option as a solution, albeit a 
dangerous one at this point in EA Sports’ 
business practice.57

In 2004, Kristine Mueller, in her DePaul 
Journal of Sports Law & Contemporary 
Problems article, reached two important 
points with regard to possible defenses 
in cases such as Keller. One defense is 
consent, as was mentioned in Thompson’s 
work. The other defense entails federal 
copyright preemption of state-based rights 
of publicity. Summing Mueller’s and this 
research group’s findings, the argument es-



tablishes an employer-employee relation-
ship, or in the most conservative assess-
ment of this research, a “quasi employee” 
doctrine, under which SAs turn over the 
copyright of their works to the NCAA 
and institutions funding their performanc-
es (via athletic scholarships and related 
benefits). In that scenario, the National 
Labor Relations Act would be amended 
to recognize unionization prospects for 
college athletes58 based on the benefits de-
rived from their athletic performances. Of 
course, as has been recognized extensively 
in both scholarship and congressional 
hearings,59 such an advent would question 
the tax-exempt status of the NCAA and 
athletic departments in member institu-
tions; nonetheless, for the purposes of 
this research, the NCAA may success-
fully defend itself by claiming that the 
NCAA’s copyright of SAs’ performances 
preempts any rights of publicity they may 
claim, similar to the findings in Baltimore 
Orioles v. Major League Baseball Players’ 
Association.60 In another contribution from 
this research, the “quasi work-for-hire” 
theorem is further established, consider-
ing recent legal fiction and an important 
NCAA settlement.61

Finally, Sean Hanlon and Ray Yasser 
published a thought-provoking and 
elaborate theoretical position in a 2008 
Villanova Sports and Entertainment Law 
Journal article, entitled “‘J.J. Morrison’ and 

His Right of Publicity Lawsuit Against the NCAA.” Their major conceptual contribu-
tion in this research stream is the analysis of the athletic scholarship as an unconscionable 
contract of adhesion, thus rendering the consent defense unsuccessful. This research agrees 
with the establishment of a contractual relationship between the SA and the educational 
institution, arguably not with the NCAA.62 There are, however, serious hurdles a plaintiff 
must overcome before a court (especially in a more conservative jurisdiction, but even in 
California63) could establish that the National Letter of Intent (“NLI”) and the Grant-
in-Aid (“GIA”) agreements are unconscionable, as the authors argue. Forgoing a lengthy 
diatribe, the procedural and substantive elements an SA must prove to establish an uncon-
scionability claim include: (1) an inequality of bargaining power between the institution 
granting the athletic scholarship and the SA, (2) a lack of meaningful choice or alterna-
tive for the SA, (3) supposedly agreed-upon terms hidden or concealed in the contract, 
and (4) terms that unreasonably favor the institution.64

One may have no problem accepting the inherent inequality of bargaining power 
between the institution and the SA. The authors indicate that the SA can choose which 
school to attend but remark that the NLI and GIAs are uniform without any room for 
bargaining, leaving no meaningful choice for the SA. Alternatives include scholarship 
offers by, e.g., National Association of Intercollegiate Athletics (“NAIA”) or National 
Junior College Athletic Association (“NJCAA”) member institutions, or the progressively 
more available options for talented young athletes to play in semi-professional leagues both 
in the United States and overseas. Still, the critics protest that this is no alternative to the 
NCAA. The underpinning motive for attending an NCAA member institution, at least 
in principle, is the educational pursuit, with all contemporaneous benefits. Otherwise, why 
would hundreds of thousands of SAs decide to forgo another employment prospect for a 
four- or five-year academic and athletic career without any direct compensation? As we 
have seen recently,65 the prospects exist in various ways for these SAs to pursue alternative 
life paths.

The supposedly agreed-upon terms that would be construed as hidden or concealed 
would be a problematic area for a plaintiff to succeed.66 The nature of participation in 
intercollegiate athletics entails the overarching recognition of the prevalence of the 
student identity over that of the athlete. Thus, any obscure policies and interpretations 
that would affect the SA’s eligibility might not rise to the level of rendering the agreement 
unconscionable, as they are aligned with the overall mission of the Association, preserv-
ing amateurism, and maintaining the delicate balance between often conflicting principles 

Proposal Applies to Intent Rationale

2007-25

Institutional, char-
itable, educational, 
and nonprofit 
entities

  Promotion must clearly identify connection •
between sponsor and institution

  Promotion must not directly encourage use or •
sale of product

  Product may not be included in promotional •
activity (except athletics equipment)

  Deregulate outdated and confusing stan-•
dards

  Appearance of cosponsor no longer limited •
to reproduction of firm’s officially registered 
trademark

2007-26
Commercial 
entities

  Promotion may feature competition video, •
audio, and photographs, provided they are ap-
proved by the athletic director, the affiliation 
with the organization is explained, and the 
student-athlete is not directly encouraging the 
purchase of product

  SAs’ names, images, or likenesses in com-•
petition video/audio/photographs do not 
create direct endorsement of products

  Balances exploitation and increased •
revenue potential

2007-28 Media entities

  Feature SAs’ names, images, or likenesses in •
promoting college sport competition, provided 
the use is limited to competition video, audio, 
or photographs

  Feature student-athlete images in coverage of •
news related to the SA

  Restriction of video, audio, and photo-•
graphs ensures that no additional SA time 
is spent on these promotional activities

TABLE 1
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(e.g., competitive equity and institutional control, as well as other constitutional principles 
for the association under Bylaw 2). Moreover, the authors cite one compliance director 
for establishing that his position is difficult and he must rely on NCAA interpretations;67 
however, that does not mean that a term crucial (or certainly material) enough to negate 
the contractual relationship between SA and institution was concealed. Additionally, the 
SA and his/her family always have the opportunity for legal counsel (indeed, not an agent 
marketing the SA’s ability with the goal of securing a particular institutional scholarship68), 
so any critical aspects of the SA’s intercollegiate athletic participation may be clarified in 
advance. Rarely do SAs ask important questions and call for clarifications prior to signing 
the NLI and GIA; however, that does not amount to unconscionability of the contract and 
an attempt to conceal on the part of the offeror.

On the matter of terms unreasonably favoring the institution and the substantive aspect 
of unconscionability (i.e., overly harsh terms, the sum total of which “drives too hard a 
bargain”69), it is arguably a stretch to consider that the NCAA and its member institutions 
unilaterally exploit SAs who have no recourse, who are victims of this agreement, and so 
forth. To the contrary, one might establish that certain SAs actually exploit the system 
granting them athletically related financial aid, such as the basketball SAs who are talented 
enough to proceed to professional leagues after a year in college, prior to finishing their 
degrees. Depending on the timing and their academic statuses, their departures may mean 
loss of income and scholarships for the member institutions, and eventual sanctions by the 
NCAA. These athletes have both the talent and resources to sign a professional agreement 
(albeit overseas) instead of pursuing even a year of college athletics. Undoubtedly, institu-
tions have a lot to gain from the presence of talented athletes on their intercollegiate teams, 
but the benefits flow both ways, and that is the unique nature of American “amateur” 
athletics.70 Thus, it may be argued that it would be a big leap to render NLIs and GIAs as 
unconscionable contracts of adhesion, considering all aspects of the SA-institution relation-
ship. It follows that one could argue there has been an implied consent via this relationship 
to use SAs’ rights of publicity, albeit not expressly negotiated or included in the NLI or GIA 
agreements. The defense of consent is handled in the respective section below.

INTELLECTUAL PROPERTY THEORY AND APPLICATION

Right to Privacy
The right to privacy has its roots in legal scholarship and jurisprudence of the late 

nineteenth century. The first significant literature contribution that provided the seeds for 
a tort of invasion of privacy is found in Judge Cooley’s71 treatise on torts.72 Therein, Judge 
Cooley coined the term “the right to be let alone.”73

The most instrumental contribution to the formation and acknowledgment of the 
right to privacy was the landmark article by Samuel Warren and Louis Brandeis, “The 
Right to Privacy,” published in 1890 in the Harvard Law Review.74 The authors pro-
phetically pontificate:

Recent inventions and business methods call attention to the next step which must be taken for 
the protection of the person, and for securing to the individual what Judge Cooley calls the right 
“to be let alone.” Instantaneous photographs and newspaper enterprise have invaded the sacred 
precincts of private and domestic life; and numerous mechanical devices threaten to make good 
the prediction that “what is whispered in the closet shall be proclaimed from the house-tops.”75

Courts were reluctant to assume the creation of the new right subsequent to Warren 
and Brandeis’ publication. The first two landmark appellate-level cases, in New York and 
Georgia, had conflicting results. Whereas the latter unanimously decided the right had been 
established and violated, the former did not find a violation of the evolving right to privacy, 
which pertained to a right of publicity in these early cases.76

It took William L. Prosser’s own influential article in 196077 for the right to be firmly 
established in American jurisprudence and legal theory. Prior to 1960, approximately 80 cases 
cited “The Right to Privacy.” However, after Prosser’s “Privacy,” the citations rose to more 
than 400 by 2007.78

Prosser described the evolving tort as a “complex” of four distinct invasions of 
separate privacy interests that do not have much in common, other than the overarch-
ing principle of the plaintiff ’s right “to be let alone.”79 Prosser defines these four distinct 
invasions as:

1. Intrusion upon the plaintiff’s seclusion 
or solitude, or into his private affairs.
2. Public disclosure of embarrassing 
private facts about the plaintiff.
3. Publicity which places the plaintiff 
in a false light in the public eye.
4. Appropriation, for the defendant’s 
advantage, of the plaintiff ’s name  
or likeness.80

Further, Prosser remarks:

It is not impossible that there might be 
appropriation of the plaintiff ’s identity, 
as by impersonation without the use 
of either his name or his likeness, and 
that this would be an invasion of his 
right of privacy. No such case appears 
to have arisen.81

Decades after those lines were written, 
the Ninth Circuit would be inundated 
by such cases.82 Several other courts have 
embarked on deciding the extent of privacy 
and publicity protection. Indeed, the fourth 
invasion Prosser posits refers to the de 
facto (and subsequently de jure) propri-
etary interest that yields value to the right 
owner, who could capitulate licenses for 
profit.83 He then proceeds to directly cite 
Haelan Laboratories v. Topps Chewing Gum, 
Inc.84 and Nimmer85 as the seeds for a clear 
identification of the right of publicity.86

The latter, an extension of Prosser’s 
work, was further seeded in the Restatement 
(Second) of Torts,87 in which the four-tort 
model was adopted. Section 652C pre-
scribes, “One who appropriates to his own 
use or benefit the name or likeness of an-
other is subject to liability to the other for 
invasion of his privacy.”88 Eventually,89 the 
right of publicity found its own recognition 
in the Restatement (Third) of Unfair Compe-
tition. Section 46 encapsulates the progress 
in legal scholarship and jurisprudence:

The Right of Publicity:
One who appropriates the commercial 
value of a person’s identity by using 
without consent the person’s name, 
likeness, or other indicia of identity 
for purposes of trade is subject to li-
ability for the relief appropriate under 
the rules stated in §§ 48 and 49.90

There are significant distinctions 
between the narrow definition of Section 
652C of the Restatement (Second) of Torts 
and the broad scope of the right of public-
ity under the definition in Section 46 of 
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the Restatement (Third) of Unfair Competi-
tion.91 Namely, in the latter, the mere in-
clusion of “other indicia of identity” allows 
for plaintiffs, such as Motschenbacher and 
Vanna White, to claim that defendants 
impersonated them, although their names 
or direct likenesses were not used. They 
claim that defendants’ use encompassed in-
dicia of their identities, thus violating their 
right of publicity. Consequently, NCAA 
SAs who want to claim violations of their 
right of publicity only have to show that 
their identities had been misappropriated 
in EA’s video games; they do not need to 
prove their names and likenesses were used 
without their permission. 

Right of Publicity Evolution
This section: (1) explores the connec-

tion between the right to privacy and the 
right of publicity, (2) examines case law 
pertaining to the right of publicity, (3) 
draws partial conclusions applicable to 
the Keller case, (4) investigates state right 
of publicity claims (including the chal-
lenging and particularly intriguing federal 
preemption issues), and (5) examines the 
federal Trademark Act claims.

The right of publicity has become 
accepted as the inherent right to control 
the commercial use of one’s identity.92 It is 
mainly a creature of state law, although in 
many cases, plaintiffs use a false endorse-
ment claim under Section 43(a) of the 
Federal Trademark (Lanham) Act.93 In 
some instances, the latter may be the sole 
remedy, if there is no common law or statu-
tory right of publicity within the respective 
jurisdiction. According to the most recent 
(2006) data by the National Conference of 
State Legislatures, there are 30 states with 
either a common law (11) or statutory (19) 
right of publicity.94 The American Bar As-
sociation (“ABA”) and the International 
Trademark Association (“INTA”) have 
focused on a federal right of publicity95 to 
discourage forum shopping. 

In 1941, one of the first appropriation 
cases of a college athlete’s picture, likeness, 
or identity involved Pabst Beer Co. using 
a Texas Christian University (“TCU”) 
football SA’s picture in a promotional 
calendar.96 The SA, David O’Brien, was a 
member of the Allied Youth of America, 
who promoted abstinence from alcohol. 
Thus, O’Brien filed suit claiming his right 
to privacy had been invaded and he had 
suffered damages. Two of the three judges 
deciding the case held that O’Brien had 
enjoyed his notoriety and fame through 

success on the football field, so he could not claim that he should be shielded from use of 
his picture by Pabst.97 The Fifth Circuit further established that O’Brien consistently con-
sented to the use of his picture by the TCU Publicity Department.98 The basic foundation 
of intercollegiate athletics, including amateurism and the academic focus, has remained 
unchanged from 1941 and 2009, so comparisons can be made between the eras. 

In dissent, Judge Holmes vehemently disagreed with the notion that famous personali-
ties should not be protected from commercial advertisers using their pictures and identi-
ties.99 He argued that just because the plaintiff failed to claim lost revenue damages from 
the beer advertisement does not mean that he should be precluded from damages for a 
violation of his right to privacy. The judge concluded with a useful tort litigation lesson: 
“One who sues for damages for a tort does not endorse or condone the wrong, regardless of 
the form in which he may seek damages therefore.”100

In 1953, the Second Circuit became the first to officially develop the distinction 
between the right to privacy and the right of publicity.101 In Haelan Laboratories v. Topps 
Chewing Gum, the competing chewing gum manufacturers made important arguments 
with regard to publication of baseball players’ pictures. The plaintiffs argued that they had 
an exclusive right to use the pictures through a contract with the players; thus, the defen-
dants should be enjoined from using the pictures on their baseball cards. The defendants 
argued that “a man has no legal interest in the publication of his picture other than his 
right of privacy, i.e., a personal and non-assignable right not to have his feelings hurt by 
such a publication.”102 The Second Circuit disagreed, with Judge Frank declaring:

This right might be called a “right of publicity.” For it is common knowledge that many 
prominent persons (especially actors and ball-players), far from having their feelings 
bruised through public exposure of their likenesses, would feel sorely deprived if they no 
longer received money for authorizing advertisements, popularizing their countenances, 
displayed in newspapers, magazines, busses, trains and subways. This right of publicity 
would usually yield them no money unless it could be made the subject of an exclusive 
grant which barred any other advertiser from using their pictures.103

In 1974, the Ninth Circuit delivered an important decision, extending the scope of the 
right of publicity. In Motschenbacher v. RJ Reynolds, the defendant company went to great 
lengths “doctoring” the images of race cars and the surrounding environment, but the court 
held that the plaintiff’s identity was sufficiently identifiable and misappropriated by the 
defendants.104 This decision has important ramifications for ensuing cases, including the 
pending one in Keller. Namely, given the commercial value of SAs’ identities, they may be 
shielded from misappropriation. The discussion below considers whether a manufacturer’s 
attempt to alter images (i.e., “scramble”105) may be sufficient to cover the identity of a plain-
tiff. In the environment where EA Sports’ video games take place, there is little doubt that 
the use of NCAA SAs in video games is protected under the Motschenbacher scope. Indeed, 
their right of publicity would withstand such broad protection not only in California, but in 
other jurisdictions as well.106

In 1978, in Ali v. Playgirl, Muhammad Ali sued Playgirl magazine under the New 
York right of privacy statute and further alleged a violation of his common law right 
of publicity. The magazine published a drawing of a nude, black male sitting on a stool 
in a corner of a boxing ring with hands taped and arms stretched on the ropes. The 
district court concluded that Ali’s right of publicity was invaded because the draw-
ing sufficiently identified him despite the caption, “Mystery Man.” The district court 
found that the identification of Ali was made certain because the figure was captioned 
as “The Greatest,” the term coined by Ali.107

In Carson v. Here’s Johnny Portable Toilets, the Sixth Circuit favored the plaintiff with 
regard to a violation of his right of publicity via the use of the catch phrase “Here’s Johnny,” 
which was both broadly associated with Johnny Carson and used by his business ventures.108 
Even though Carson lost his Lanham Act (no likelihood of confusion) and invasion of 
privacy claims, the majority of the court believed that the use of the phrase violated Carson’s 
right of publicity:

[A] celebrity’s legal right of publicity is invaded whenever his identity is intentionally 
appropriated for commercial purposes. . . . It is not fatal to appellant’s claim that appel-
lee did not use his “name.” Indeed, there would have been no violation of his right of 
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publicity even if appellee had used his name, such as “J. William Carson Portable Toilet” 
or the “John William Carson Portable Toilet” or the “J. W. Carson Portable Toilet.” The 
reason is that, though literally using appellant’s “name,” the appellee would not have 
appropriated Carson’s identity as a celebrity. Here there was an appropriation of Carson’s 
identity without using his “name.”109

Judge Kennedy’s elaborate dissenting opinion forecasted areas with which the 
law presently is attempting to grapple, including the policy considerations of federal 
monopolies, First Amendment protection in a public domain, and the limits of rights’ 
protection. The dissent argues:

The right of publicity, whether tied to name, likeness, achievements, identifying charac-
teristics or actual performances, etc. conflicts with the economic and expressive interests 
of others. Society’s interests in free enterprise and free expression must be balanced 
against the interests of an individual seeking protection in the right of publicity where 
the right is being expanded beyond established limits. In addition, the right to public-
ity may be subject to federal preemption where it conflicts with the provisions of the 
Copyright Act of 1976.110

The majority of the Sixth Circuit decided that a phrase relating to the plaintiff’s 
identity should be encompassed in his right of publicity. The defendant had appropriated 
Carson’s identity and its commercial value by such use of the phrase without consent.

Amid federal circuits’ decisions and considerable controversy, the U.S. Supreme Court 
delivered its opinion in the “human cannonball” case in 1977.111 The “Flying Zacchini” had 
not consented to an Ohio television station broadcasting his performance. The defendants 
claimed that the broadcast was protected free speech. A 5–4 majority disagreed, resolving the 
conflict between entertainment, newsworthiness, and individual proprietary rights in favor of 
the latter:

Wherever the line in particular situations is to be drawn between media reports that are protect-
ed and those that are not, the U.S. Const. amends. I and XIV do not immunize the media when 
they broadcast a performer’s entire act without his consent. The United States Constitution no 
more prevents a state from requiring a respondent to compensate a petitioner for broadcasting 
his act on television than it would privilege the respondent to film and broadcast a copyrighted 
dramatic work without liability to the copyright owner . . . , or to film and broadcast a prize fight, 
or a baseball game, where the promoters or the participants had other plans for publicizing the 
event. . . .112

The rationale for [protecting the right of publicity] is the straight-forward one of 
preventing unjust enrichment by the theft of good will. No social purpose is served by 
having the defendant get free some aspect of the plaintiff that would have market value 
and for which he would normally pay.113

Thus, the baton was passed to federal circuits and state courts to decide on further rights 
of publicity. The message was rather clear from the U.S. Supreme Court majority: “Don’t 
use without consent.” Consent continues to be a popular defense in misappropriation claims 
and will be one of the most contentious areas litigated in the Keller case.

One case that has a significant chance of influencing judicial decision making 
in Keller is the Vanna White case.114 The advertisement that spawned the litigation 
featured a robot dressed as Vanna White next to a Wheel of Fortune. The majority 
held that Samsung had violated White’s right of publicity. Citing Prosser’s footnote 
on the potential breadth of coverage for the right of publicity,115 Motschenbacher,116 
and Carson,117 the majority opined:

The impossibility of treating the right of publicity as guarding only against a laundry list of 
specific means of appropriating identity. A rule which says that the right of publicity can be 
infringed only through the use of nine different methods of appropriating identity merely chal-
lenges the clever advertising strategist to come up with the tenth. . . . Indeed, if we treated the 
means of appropriation as dispositive in our analysis of the right of publicity, we would not only 
weaken the right but effectively eviscerate it. . . . Viewed separately, the individual aspects of 
the advertisement in the present case say little. Viewed together, they leave little doubt about 

the celebrity the ad is meant to depict.118

Furthermore, the majority proceeded 
with the “Michael Jordan” hypotheti-
cal, which is now popular in intellectual 
property academic scholarship. The 
following example particularly pertains 
to athletes’ right of publicity and direct 
correlation to Keller may be forthcoming 
in the pending case:

Consider a hypothetical advertisement 
which depicts a mechanical robot with 
male features, an African-American 
complexion, and a bald head. The robot is 
wearing black hightop Air Jordan basket-
ball sneakers, and a red basketball uniform 
with black trim, baggy shorts, and the 
number 23 (though not revealing “Bulls” 
or “Jordan” lettering). The ad depicts the 
robot dunking a basketball one-handed, 
stiff-armed, legs extended like open 
scissors, and tongue hanging out. Now 
envision that this ad is run on television 
during professional basketball games. 
Considered individually, the robot’s physi-
cal attributes, its dress, and its stance tell 
us little. Taken together, they lead to the 
only conclusion that any sports viewer 
who has registered a discernible pulse in 
the past five years would reach: the ad is 
about Michael Jordan.119

However, Judge Alex Kozinski’s dis-
sent120 made important theoretical points 
regarding the scope of the right of public-
ity. Kozinski asserted:

Something very dangerous is going 
on here. Overprotecting intellectual 
property is as harmful as underprotect-
ing it. Creativity is impossible without a 
rich public domain. Nothing today, likely 
nothing since we tamed fire, is genu-
inely new: Overprotection stifles the very 
creative forces it’s supposed to nurture. . . . 
Concerned about what it sees as a wrong 
done to Vanna White, the panel majority 
erects a property right of remarkable and 
dangerous breadth: Under the majority’s 
opinion, it’s now a tort for advertisers to 
remind the public of a celebrity. Not to 
use a celebrity’s name, voice, signature 
or likeness; not to imply the celebrity 
endorses a product; but simply to evoke 
the celebrity’s image in the public’s mind. 
This Orwellian notion withdraws far more 
from the public domain than prudence 
and common sense allow. It conflicts with 
the Copyright Act and the Copyright 
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Clause. It raises serious First Amendment 
problems. It’s bad law, and it deserves a 
long, hard second look. . . . All creators 
draw in part on the work of those who 
came before, referring to it, building on 
it, poking fun at it; we call this creativ-
ity, not piracy. . . . The panel is giving 
White an exclusive right not in what she 
looks like or who she is, but in what she 
does for a living. . . . Intellectual property 
rights aren’t free: They’re imposed at 
the expense of future creators and of the 
public at large. . . . This is why intellec-
tual property law is full of careful balances 
between what’s set aside for the owner 
and what’s left in the public domain for 
the rest of us.121

Although Judge Kozinski’s views were 
not espoused by the “Hollywood Cir-
cuit,”122 they were adopted by other federal 
circuits.123 In Cardtoons v. Major League 
Baseball Players Ass’n, the Tenth Circuit 
followed Judge Kozinski’s rationale and 
awarded First Amendment protection over 
parody cards depicting baseball players. In 
ETW Corp. v. Jireh Publishing, well-known 
sports artist, Rick Rush, created a painting 
of Tiger Woods during his first record-
setting win at the Masters golf tournament, 
and adorned the painting’s background 
with past golf stars. The Sixth Circuit cited 
Judge Kozinski and held that Woods’ right 
of publicity was not violated by such an 
artistic, transformative, and First Amend-
ment-protected use. 

In Montana v. San Jose Mercury 
News,124 the court held that posters of 
Joe Montana’s triumphant moments, 
regardless of whether they were made 
for profit, were protected under the First 
Amendment. They were exempted from 
the statutory right of publicity in Section 
3334(d) of the Civil Code125 because Joe 
Montana was a major player in many 
newsworthy sporting events. 

Moreover, in Gionfriddo v. Major League 
Baseball,126 former professional baseball 
players argued their common law and 
statutory rights of publicity were violated 
by Major League Baseball’s (“MLB”) use 
of their names, photographs, and video 
images on Web sites, media guides, video 
clips, and game programs. In a decision 
that helped extend public domain borders 
in cases of factual data (i.e., names and 
statistics in fantasy sports),127 the California 
court declared that the information posted 
by MLB was protected speech. MLB did 
not sell a product, so it did not provide a 

typical commercial use. Yet, the court held that the public’s interest in using the free infor-
mation to bolster its fascination with baseball outweighed the players’ proprietary rights. 
Due to the statutory exemption for sports figures discussed in Montana, the plaintiffs were 
not able to establish a violation of a right of publicity.

By considering a few key elements from the preceding examination, some conclusions 
can be drawn regarding the Keller case (refer to Table 2 for the most significant cases in 
right of publicity evolution). Considering the broad scope of the Restatement (Third) of Un-
fair Competition (with regard to “other indicia of identity”), Motschenbacher, Carson, White, 
and a significant body of related cases,128 NCAA SAs do not appear to have too heavy a 
burden of proof with their right of publicity claims because their identities (i.e., team af-
filiation, roster number, height, weight, playing characteristics) appear to be established in 
the overall environment of college video games. Attempts to modify or scramble SAs’ like-
nesses may not overcome the fact the images and identities are sufficiently identifiable. In 
cases where there was little doubt about to whom the advertisement referred, the decisions 
upheld the plaintiff’s right of publicity. In contrast, judicial analysis assimilating Kennedy’s 
dissent in Carson, in addition to Kozinski’s theory, may lead to a decision that favors the 
interests of video game manufacturers. A richer public domain may form by controlling the 
scope of plaintiffs’ right of publicity, particularly when a creation is deemed newsworthy, 
artistic, transformative, or protected by the First Amendment. The latter and several other 
federal preemption opportunities are elaborated on in later sections of this article.

State Right of Publicity Claims Application and Federal Preemption Issues
1. The State Right of Publicity Case. Before applying California and Indiana stat-

utes to the factual background of the Keller case, it is useful to refer to the Restatement 
(Third) of Unfair Competition for the burden of proof to establish a violation of SAs’ 
right of publicity. The elements are:

1. NCAA and EA Sports’ use of the plaintiff ’s identity;
2. Identity has commercial value;
3. Appropriation of commercial value for purposes of trade;
4. Lack of consent; and
5. Resulting commercial injury.129

For the second element, identity has to be established as commercially valuable and 
sufficiently recognizable. In Pesina v. Midway Manufacturing,130 a martial artist had modeled 
for the manufacturers of the arcade game Mortal Combat. Thereafter, the manufacturers 
proceeded to use the footage and images for the home video game version. Pesina inter alia 
argued his common law right of publicity131 had been violated. The court found no evidence 
to establish the plaintiff’s identity had value prior to its association with the manufacturer. 
The latter was decisive for the federal Lanham Act claim as well, as the plaintiff could not 
prove consumer confusion with his identity and the game character. With regard to litigation 
strategy and necessary case management,132 the court advises:

While Mr. Pesina offers nothing, the defendants present convincing evidence that the public 
does not recognize Mr. Pesina in the home version of Mortal Kombat and Mortal Kombat II and 
the related products. The video images of Mr. Pesina’s movements were extensively altered prior 
to being incorporated into the games. Thus, after comparing Mr. Pesina and the game charac-
ter, Johnny Cage, who allegedly resembles the plaintiff, only 6% of 306 Mortal Kombat users 
identified Mr. Pesina as the model. As to the defendants’ use of Mr. Pesina’s name, it appears 
only in Mortal Kombat, only for eight seconds, and only when a player wins the game. . . . Only 
one respondent actually knew that Mr. Pesina modeled for Johnny Cage. . . . Mr. Pesina could 
argue that he became so associated with Johnny Cage that the character invokes Mr. Pesina’s 
identity. Thus, his right to publicity would be invaded by the defendants’ use of Johnny Cage. . . . 
To prevail on this theory, however, Mr. Pesina would have to show that his identity became “in-
extricably intertwined” in the public mind with Johnny Cage. This Mr. Pesina cannot do since 
the evidence shows that Mr. Pesina is not a widely known martial artist and the public does not 
even recognize him as a model for Johnny Cage.133

Thus, if NCAA SAs, especially the ones termed “benchwarmers” with only sparse 
playing time, could not establish commercial value prior to the use of their likenesses and 
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identities in the video games, their common law right of publicity claims would fail. A legal 
team managing such a case would be well served with a commissioned consumer confusion 
survey.

One should note that plaintiffs claiming violations of their right of publicity need 
to use research-based financial data demonstrating the economic impact and loss 
suffered. Thus, e.g., NCAA SAs could summon the research recently conducted in 
related litigation with regard to loss suffered by retired NFL players.134

In Indiana, Code § 32-36-1-8 declares:

(a) A person may not use an aspect of a personality’s right of publicity for a commercial 
purpose during the personality’s lifetime or for one hundred (100) years after the date of 
the personality’s death without having obtained previous written consent.135

The defense of consent is elaborated on in the ensuing section. It substantially 
pertains to the unique nature of intercollegiate athletics as an avocation and mainly an 
educational pursuit, as posited in the NCAA Bylaws.136 Keller presupposes that neither 
express nor implied consent was ever submitted to the NCAA and the institutions.

In California, Section 3344 of the Civil Code contains the following:

(a) Any person who knowingly uses another’s name, voice, signature, photograph, or likeness, in 
any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, 
or soliciting purchases of, products, merchandise, goods or services, without such person’s prior 
consent . . . shall be liable for any damages sustained by the person or persons injured as a result 
thereof. . . . Punitive damages may also be awarded.137

2. Consent and Federal Preemption. The NLI and institutional GIA agreements 
do not contain express permission to use NCAA SAs’ likenesses,138 and SAs do not 
waive their right of publicity under the parameters of the current use in EA Sports vid-
eo games. The generic policies contained in the NCAA Manual (Bylaw 12.5 et seq.) 
provide no treatment for the legal problems posed by the current use by EA Sports. Al-
though there are other express waivers regulated in the NCAA Manual (e.g., FERPA, 
HIPAA, and drug-testing releases),139 there are none for SAs’ intellectual property 
rights other than what is extended from Bylaw 12.5. One could extricate an implied 
consent encompassing any and all NCAA regulations as they are voted on by the mem-
bership and interpreted by NCAA governing bodies and staff. This implied consent 
lies within NCAA constitutional principle 2.8.1 on rules’ compliance, which man-
dates SAs to comply with applicable association rules, including the bedrock principle 
of amateurism. Furthermore, Bylaw 14.01.3 makes intercollegiate athletic eligibility 
contingent upon SAs’ compliance with all applicable rules of the association, academic 
institution, and conference.140 The NCAA and EA could additionally use the consent 
defense as an extension of the generic releases in the form SAs sign (currently 08-3a), 
which declares they have read, understood, and complied with all applicable NCAA 
regulations.141 Thus, one could argue the element of consent may be established.

Next to the defense of consent, plaintiffs in such cases need to go through possible 
federal preemption of any state law claims. Most, if not all, of the cases cited herein 
have dealt with federal preemption of common law and statutory rights of publicity. 
Federal preemption is grounded on several theories.142 As Marr observes in his 2003 
Boston College Law Review article:

 
The existing hodgepodge of state statutory and common law that makes up the right of 
publicity appears to be a minefield of constitutional hazards. Courts must consider a variety 
of First Amendment, Copyright Clause, Commerce Clause, Due Process Clause, and Full 
Faith and Credit Clause issues when resolving publicity rights cases.143

Important cases illustrate the conflicts under analysis and provide guidance for courts 
reviewing Keller and related cases. In Cardtoons v. Major League Baseball Players Ass’n,144 
the Tenth Circuit held that Cardtoons’ First Amendment right to parody baseball play-
ers in a transformative, artistic way preempted the players’ state-based rights of publicity. 
Although Cardtoons violates the players’ rights, the statute allowed for newsworthy, 
noncommercial use, and thus, the comic use deemed “commentary on an important 

social institution.”145 While attempting 
to balance celebrities’ rights with the 
public interest and First Amendment 
protections, one problem with the courts’ 
reasoning is that prominent figures “are 
already handsomely compensated.”146 If 
this becomes a decisive point in up-
coming litigation, NCAA SAs may be 
considered under a different prism, as they 
do not receive compensation for their 
athletic performances.

C.B.C. Distribution and Marketing, Inc. 
v. Major League Baseball Advanced Media147 
has been extensively covered in recent 
legal scholarship. The landmark find-
ing was that the combination of names 
and statistics used in fantasy leagues is 
protected by the First Amendment as 
factual data readily available in the public 
domain.148 Disagreeing with the district 
court, the Eighth Circuit found that the 
elements for establishing a violation of 
the baseball players’ rights of publicity 
had been met under Missouri common 
law. The First Amendment preemption 
over the common law rights of publicity 
was established even though the use had 
a commercial nature. Furthermore, in 
dissent, Judge Colloton argues that C.B.C. 
could agree to bargain away any tentative 
constitutional rights in exchange for a 
beneficial licensing contract.149 Perhaps 
the most obscure item of the C.B.C. case 
is the disagreement between the majority 
and Judge Colloton on the contractual 
issue, particularly as it pertained to the 
doctrine of licensee estoppel.150 The 
majority handles the question differ-
ently than the district court; the Eighth 
Circuit majority simply determines that 
the MLB Players Association (“MLBPA”) 
materially breached the contract via its 
affirmation of holding “any right, title and 
interest”;151 thus, C.B.C. was relieved from 
the no-challenge and no-use provisions of 
the past license. 

The alternative and intriguing ap-
proach by the district court was the 
application of Lear, Inc. v. Adkins.152 In 
Lear, the U.S. Supreme Court de-
clared that licensee estoppel yields to 
the “strong federal policy favoring the 
full and free use of ideas in the public 
domain.”153 Whereas Lear dealt with pat-
ent disputes, licensee estoppel preemp-
tion under the Lear doctrine is found in 
other areas of intellectual property law 
(e.g., Idaho Potato Commission v. M&M 
Produce Farm & Sales154 [on certifica-
tion marks], Beer Nuts, Inc. v. King Nut 
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Co.155 [trademarks], and Saturday Evening 
Post Co. v. Rumbleseat Press, Inc.156 
[copyright]). As the majority opinion 
acknowledges, the district court’s po-
sition on Lear’s application to a state 
right of publicity was unique.157 In his 
dissent, Judge Colloton also admon-
ishes the district court’s fiction, aptly 
planting the seeds for further federal 
legislation with respect to the right of 
publicity:

The Lear approach to preemption has 
been extended only to areas where 
there are comparable federal policies 
derived from federal statutes that justify 
the preemption of state law. In this 
case, there is no federal statute that 
addresses state-law contract obligations 
with respect to the right of publicity, 
and no indication that Congress sought 
to abrogate contracts in this area that 
are otherwise enforceable under state 
law. I would not fashion a rule of federal 
common law that abrogates these freely 
negotiated contractual provisions.158

C.B.C. undoubtedly has prospects of 
application on Keller and SAs’ claims. 
Indeed, the most difficult challenge 
in forthcoming litigation is delineat-
ing the new frontiers to this expanded 
public domain.159 Would it be prudent 
to argue that images, likenesses, and 
identities of both real people and their 
avatars,160 artistic creations, expres-
sive works, and so forth would all be 
within the realm of a limitless public 
domain, through the advent of new 
media, multiplayer online role-playing 
games (“MMORPGs”), and virtual 
interactive worlds where innovation 
and creativity are compensated in more 
than virtual money?161 In light of Keller, 
would it be reasonable to assume that 
because SAs’ names, likenesses, and 
identities are broadly available for use 
on the Internet, their images in video 
games would not be protected under 
the right of publicity? Finally, C.B.C.’s 
application of Keller may encompass the 
procedurally instrumental doctrine of 
licensee estoppel. Although, usually the 
doctrine would find application in cases 
of licensees wishing to challenge licen-
sors whom they might have indemnified 
in contract, the parties in Keller present 
scholars and litigation strategists with 
a more theoretical prospect. The first 
question is whether EA is able to em-

Case Year Winner Usage Rationale

O’Brien 1941 D

Picture 
featured in 

calendar adver-
tisement

O’Brien consents 
to use of picture by 
athletic department

Haelan 1953 P Picture on 
baseball card

Identity sufficiently 
identifiable

Motschenbacher 1974 P
Altered image 
in advertise-

ment

Identity sufficiently 
identifiable

Ali 1978 P

Likeness 
in form of 

drawing with 
features similar 

to Ali’s

Identity sufficiently 
identifiable

Carson 1983 P
Catch phrase 
used to pro-

mote business

Appropriation of 
identity without using 

name

Flying Zacchini 1977 P
Television sta-
tion broadcast 
of performance

No consent to use

Vanna White 1993 P

Advertisement 
featuring robot 

(persona) dressed 
as Vanna White 
next to a Wheel 

of Fortune

Celebrities protected 
from any use in which 
they are identifiable

Wendt 1999 P
Robotic look-

alikes (persona) 
in airport bars

Substantially similar to 
constitute likeness

Cardtoons 1996 P Image in parody 
cards

Protected use; free 
speech; parody; trans-
formative and artistic

ETW Corp. v. 
Jireh (Tiger Woods 

in Augusta)
2003 D Image in painting

Artistic, transforma-
tive, protected by First 

Amendment use

Montana 1995 D Image in poster
Major player in con-

temporaneous newswor-
thy sports events

Gionfriddo 2001 D Statistics

Statistical information 
is protected speech; 

public interest served by 
free communication of 
baseball information

C.B.C. 2009 D Name and stats Public domain

Uhlaender 1970 P Name and stats RoP violation;  
identifiable

TABLE 2
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ploy licensee estoppel doctrine in its defense; arguendo that because it could not challenge 
the validity of the NCAA’s license, it could not have violated SAs’ rights of publicity, thus 
deferring liability to the NCAA. Additionally, in the scenario of EA suing the NCAA or 
vice versa (i.e., license breach, declaratory judgment to allow for/preempt use of SAs’ im-
ages in present SAs’ video games, and so forth), would licensee estoppel preemption under 
Lear allow for the challenge of the license, thus extending C.B.C.’s public domain theory 
coverage to video games and likenesses?162 

In addition to First Amendment preemption, the Commerce Clause163 and the dor-
mant Copyright Clause164 arguably contradict the right of publicity scope extensions.165 In 
the White dissent, Judge Kozinski delves into due process territory as well, arguing that the 
unprecedented extent the majority recognized for the right of publicity may be held as too 
vague to satisfy the Fifth and the Fourteenth Amendment protections.166

Contrary to Cardtoons and C.B.C., some cases have not found federal preemption 
of state misappropriation claims or of statutory or common law rights of publicity. Two 
important decisions are National Basketball Ass’n v. Motorola, Inc.,167 and Facenda Jr. v. NFL 
Films, Inc.168 In the former, the preemption embedded in the federal Copyright Act169 did 
not thwart state misappropriation claims because of “extra elements” often encountered in 
related intellectual property litigation. The case involved the creation of real-time score 
updates of pagers and an extensive monitoring system around NBA games, which Motorola 
implemented in an attempt to capture the market for live information and news. The 
court held that the NBA was unsuccessful in establishing the commercial misappropriation 
claim, as Motorola’s product was not considered a substitute to NBA games, and it did not 
substantially threaten the NBA’s quality or very existence. Conversely, Keller needs to inves-
tigate whether any extra elements exist for the state claims to survive federal preemption, 

e.g., the NCAA’s copyright preemption of NCAA SAs’ state rights of publicity.
Facenda Jr. v. NFL Films, Inc. may provide some guidance for the California courts and 

possibly the Ninth Circuit. In Facenda, the Third Circuit concluded that John Facenda’s 
(Estate’s) statutory right of publicity under Section 8316 of Chapter 42 of the Pennsylvania 
Consolidated Statutes would not be preempted by the NFL’s copyright of its games’ telecasts, 
for which John Facenda had provided his epic baritone voice. The NFL used the popular 
defense of “derivative works” per Section 103 of Chapter 17 of the United States Code. The 
Third Circuit was not convinced, on two grounds. First, the commercial value in his voice, 
per Section 8316(e) of the Pennsylvania statute, added an extra element that goes beyond 
a copyright infringement burden of proof. Second, the Third Circuit posited that the focus 
should be on the precise subject matter, which was Facenda’s voice, not its recordings.170 
Moreover, the Third Circuit’s decision in Facenda serves as a significant contribution on the 
“conflict preemption” problem; e.g., “when does the right of individuals to avoid commer-
cial exploitation of their identities interfere with the rights of copyright owners to exploit 
their works?”171 The answer is twofold:172 Where commercial use is the primary motive, state 
rights of publicity are not preempted;173 they are preempted, however, where the plaintiff 

has consented through a contract to the 
copyrighted use of his or her likeness, and 
such use is incorporated into expressive 
works by the copyright holder. Facenda did 
not consent to commercial endorsements in 
an NFL agreement summoned by the court. 
Similarly, NCAA SAs may argue that they 
did not consent to the particular use of their 
identities in EA’s video games. Thus, their 
rights of publicity would not be preempted 
by NCAA’s and EA’s copyrights.

There is yet another twist in the federal 
copyright preemption of common law and 
statutory rights of publicity: the “work for 
hire” doctrine and its potential applica-
tion to NCAA SAs’ cases. According to 
Section 101 of Chapter 17 of the United 
States Code, “work for hire,” is defined as:

(1) a work prepared by an employee 
within the scope of his or her employ-
ment; or (2) a work specially ordered or 
commissioned for use as a contribution 
to a collective work . . ., as a supplemen-
tary work . . ., if the parties expressly 
agree in a written instrument signed by 
them that the work shall be considered a 
work made for hire.174

Considering the aforementioned 
preemption of Section 301 of Chapter 17 
of the United States Code, works for hire 
under Section 101 preempt any common 
law or statutory rights of publicity.175 How-
ever, how could the “work for hire” doctrine 
apply to NCAA SAs when the latter are 
considered students rather than employees?

The NCAA recognized the threat 
posed by SAs being declared employees of 
a university. After the failure of the Sanity 
Code in the early 1950s, the NCAA craft-
ed the term “student-athlete,” engaging 
in a long-term public relations campaign 
to convince lawmakers, courts, media, 
and the public that athletes were students 
first and not employees of the athletic 
department.176 While Congress and courts 
have generally sided with the NCAA, 
scholars have argued for classifying SAs as 
employees of the university.177 Analysis of 
court decisions on workers’ compensation, 
unionization attempts by students, and the 
option for SAs to receive certain employee 
benefits, such as health insurance, may 
lend support to those scholars’ notions.

While various courts have denied 
workers’ compensation benefits to college 
athletes because they were not considered 
employees of the university,178 legal schol-
ars179 have argued that SAs are employees 

One of the broadcasters for the ncaa 

football game, an abc/espn play-by-play 

broadcaster, brad nessler, stated that 

he and other broadcasters “Record the 

name of the players, even though we 

know we’re not supposed to.”
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by examining common law and statu-
tory claims on which either the courts 
or the National Labor Relations Board 
(“NLRB”) ruled in the following manner: 
(1) SAs are university employees eligible 
for workers’ compensation;180 (2) SAs are 
employees but not eligible for workers’ 
compensation;181 (3) graduate assistants 
(“GAs”) are university employees;182 and 
(4) GAs are not employees, but legal 
analysis leads to the conclusion that 
(certain) college athletes are employees 
under the NLRB’s statutory test in Brown 
University.183

In order for college athletes to be con-
sidered “employees,” they must meet the 
common law and statutory definitions of 
the term. Division I scholarship athletes in 
revenue-generating sports may be con-
strued as “employees” under common law 
because they: (1) enter into an agreement 
in the form of a scholarship that deter-
mines their compensation and responsibili-
ties, (2) are economically dependent upon 
their universities, and (3) are controlled on 
a daily basis by the university during the 
season and off-season.184 College athletes 
may meet the statutory definition of the 
term “employee” as set forth in Brown. 
McCormick and McCormick185 argued that 
the primary relationship between athletes 
and the university is economic, whereas 
between GAs and the university it is aca-
demic. First, the authors argue, GAs spend 
most of their time on academic endeavors, 
while athletes spend a majority of their 
time performing their athletic duties and 
not on academic pursuits. Second, unlike 
GAs who provide services directly related 
to their course of study, the services per-
formed by athletes are entirely unrelated to 
their course work and degree requirements. 
Third, unlike GAs who are supervised by 
the academic faculty, athletes are super-
vised by the coaching staff, demonstrating 
that the work of athletes is not academic. 
Finally, McCormick and McCormick186 
posit that the university’s relationship 
with the athlete is economic in nature by 
documenting ways in which academic stan-
dards are marginalized to serve economic 
rather than legitimate academic values. 
These practices include enrolling under-
qualified athletes, allowing for freshman 
athletic eligibility, utilizing rigorous playing 
and practice schedules, and observing 
bogus curricula. The authors also note 
the substandard academic performance 
among revenue-producing athletes, cases 
of academic fraud to keep athletes eligible, 

and low graduation rates.
Moreover, the fact that SAs generally have a contractual relationship with the institu-

tion,187 combined with the opportunity to receive employee benefits188 and the prospect of 
multiyear scholarships, may compromise the effectiveness of an amateurism defense in cases 
for the NCAA. However, in a case such as Keller, it may prove a shrewd defensive tactic, as 
the “work for hire” theory impacts the federal copyright preemption of SAs’ rights of public-
ity. Of course, it does not appear logical for the NCAA to argue for employee status of the 
SAs, because this could jeopardize its tax-exempt status. It may also lead to changes in the 
dynamics between SAs, the institution, and the association, which could ultimately involve 
collectively bargaining a new series of rights for SAs. Currently, institutions would rather dis-
continue athletic programs than risk entering a new legal phase and a possibly insurmount-
able financial burden.

3. Class Action Status. To achieve class action status, the Keller case must satisfy 
Rule 23 of the Federal Rule of Civil Procedure, which states:

(a) Prerequisites.
One or more members of a class may sue or be sued as representative parties on 

behalf of all members only if:
1. the class is so numerous that joinder of all members is impracticable;
2. there are questions of law or fact common to the class;
3. the claims or defenses of the representative parties are typical of the claims or 

defenses of the class; and
4. the representative parties will fairly and adequately protect the interests of  

the class.189

There are two major motives for class actions: (1) to allow for judicial economy by 
avoiding multiple suits, and (2) to protect rights of plaintiffs who otherwise may not be 
able to bring claims on an individual basis.190 The district court needs to decide whether 
the class may be maintained under Rule 23(b). Specifically, a class can be maintained if: 
(1) prosecuting separate actions would create a risk of incompatible decisions and stan-
dards of conduct;191 (2) separate decisions would be dispositive of the interests of other 
members, nonparties to the individual adjudications, or would impair their abilities to 
protect their interests;192 (3) the party opposing the class has acted in a way that applies 
generally to the class and final injunctive or corresponding declaratory relief is appropri-
ately applied to the whole class;193 or (4) if “the court finds that the questions of law or fact 
common to class members predominate over any questions affecting only individual mem-
bers and that a class action is superior to other available methods for fairly and efficiently 
adjudicating the controversy.”194

These tests for class action certification in Rule 23(b)(3) attempt to determine whether 
the proposed class would be “sufficiently cohesive to warrant adjudication by representa-
tion.”195 When determining superiority, the court also must consider the four factors under 
Rule 23(b)(3):

(A) the class members’ interests in individually controlling the prosecution or 
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already 
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in 
the particular forum; and

(D) the likely difficulties in managing a class action.196

Useful lessons in light of the pending class action status in Keller are derived from two 
recent class action suits in California: White v. NCAA197 and Adderley v. NFLPA.198 The 
latter was a breach of contract and fiduciary duty action, the former an antitrust complaint. 
In White v. NCAA, the plaintiffs challenged the cap on GIAs, covering only tuition, 
books, and room and board. They argued that absent such horizontal restraints, revenue-
producing athletic programs (namely Division I football and men’s basketball) would 
compete for packages covering the full cost of attendance (“COA”). They defined the class 
as SAs having received GIAs from “major college football and basketball programs” from a 
particular point in time through the present.199 It is prudent to draw some comparisons, as the 
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ity class action suits notwithstanding,210 the 
cases above from the “Hollywood Circuit” 
and California assist in forecasting a possible 
certification of the class in the Keller case. 
However, as in White v. NCAA, it may be 
tenuous to calculate the economic impact 
and damages suffered by the class of SAs. 
Because there is no federal right of public-
ity, 211 one way to attend to the variations 
in state law that pose obstacles for class 
certification212 may be the false endorse-
ment claim in Section 43(a) of the Federal 
Lanham Act.213

The Federal Trademark (Lanham) Act 
Case

Frequently plaintiffs select (or have to 
use) the false endorsement route and claim 
violations of Section 43 of the Federal 
Trademark (Lanham) Act.214 A plaintiff 
using Section 43(a)(1)(A) must prove 
that: (1) the mark is legally protectable, 
(2) the plaintiff owns the mark, and (3) 
the defendant’s use of the mark to iden-
tify its goods or services is likely to create 
confusion concerning the plaintiff’s spon-
sorship. Courts have broadly interpreted 
“name, symbol, or device” to include any 
insignia of identity, such as a person’s 
voice. For instance, in Waits v. Frito-Lay, 
Inc., the Ninth Circuit held that “§ 43(a) 
claims based on voice are cognizable.”215 
In Waits, Frito-Lay hired a Tom Waits 
impersonator to perform in a Doritos 
commercial. Waits successfully established 
false endorsement under Section 43(a)(1)
(A), as well as appropriation of his voice 
in violation of the common law right of 
publicity. Similarly, in Midler v. Ford Motor 
Co.,216 the Ninth Circuit held that when a 
distinctive voice of a singer (Bette Midler) 
is widely known and is deliberately imi-
tated for commercial purposes, the sellers 
have committed a tort.

Applying Section 43(a)(1)(A), the 
first two prongs have been satisfied at the 
outset of the Keller case, with respect to the 
likenesses (or identities) of the SAs.217 The 
likelihood of confusion aspect is traditional-
ly problematic; hence, courts tend to require 
consumer confusion surveys218 to establish 
the plaintiff’s injury. Suggested question-
naires include sections on recognition of 
the plaintiff’s identity, likeness, and so 
forth, as well as questions to decide whether 
the public was sufficiently confused by the 
endorsement and the particular role of the 
plaintiff in the game or advertisement.219 
There have been several tests developed 
according to each circuit’s preference (e.g., 

Keller case features the same revenue-producing programs for SAs and defines the class as:

All NCAA football and basketball players listed on the official opening-day roster of a 
school whose team was included in any interactive software produced by Electronic Arts, 
and whose assigned jersey number appears on a virtual player in the software.

While applying Rule 23(a) requirements to the White v. NCAA class action, the 
court held:200

1. Plaintiffs propose a class of more than 48,000. . . . Joinder is impracticable. The numerosity 
requirement is met.
2. The commonality requirement is generally construed liberally; the existence of only a few 
common legal and factual issues may satisfy the requirement . . . the class members’ claims 
derive from a common core of salient facts, and share many common legal issues. . . . The 
commonality requirement is met.
3. Plaintiffs . . . allege they were affected by the GIA cap in the same way . . . [plaintiffs] met the 
typicality requirement.
4. The adequacy representation requirement . . . involves a two-part inquiry: (1) do the named 
plaintiffs and their counsel have any conflicts of interest with other class members; and (2) will 
the named plaintiffs and their counsel prosecute the action vigorously on behalf of the class.201 . . . 
The NCAA argues plaintiffs . . . have an inherent conflict of interest . . . the quality of student-
athlete varies widely in terms of athletic talent. Athletic talent translates into dollar value . . . 
if the GIA did not limit . . . aid then the variation in athletic talent would likely result in the 
variation of aid amounts. The result . . . is conflict among class members. . . . The NCAA’s argu-
ment is logical. But given the specifics of plaintiffs’ damages claim, the Court finds little danger of 
intra-class conflict. Plaintiffs argue . . . all or nearly all . . . would receive far more than the COA if 
schools had unfettered discretion . . . even the marginal202 player commands a value greater than 
his COA. . . . The Court sees no actual conflict of interest . . . plaintiffs are adequate representa-
tives.

The Keller case will also have to meet the Rule 23(a) requirements. Again, the conten-
tious issues will be whether the plaintiffs have conflicts of interest and if they are adequate 
representatives for the class. On the same issue, the Adderley class action found that one of 
the initial class representatives, Parrish, was not adequate due to a personal vendetta with 
NFLPA head, Upshaw.203 Absent any such entanglements, the court will decide on adequacy 
after reviewing the parties’ submissions and deciphering terms, such as “marquee versus 
marginal players,” “revenue versus nonrevenue producing teams,” and so forth. It should be 
noted that Keller recommends the class include players “. . . on the official opening-day roster 
of a school whose team was included in any interactive software produced by Electronic Arts, 
and whose assigned jersey number appears on a virtual player.” This appears to serve a few 
goals, ensuring that players who were cut, injured, and not playing, but still “in the game”204 
would join the class; that any school appearing in the video game would be included; and 
that all assigned jersey numbers in the game would be accounted for (conceivably EA Sports’ 
video games would not create fictional players that would compromise realism for consum-
ers205). However, it is not clear if “opening-day roster” refers to opening-day in 1960–61, as in 
2008–09. Considering the Adderley settlement and the recent measure of EA to discontinue 
using legacy teams featuring retired players in new releases of the professional football video 
game,206 it is prudent to include in the class any members whose identities as SAs have ever 
been featured in the video games.207

Further, with respect to Rule 23(b)(3), the challenge will be to concoct methods to 
apportion the financial impact and damages suffered by the class as a whole, as opposed to 
the court “setting a toe into the swamp of”208 individual class members’ inquiries. This is 
instrumental, as some class members would have a heavy burden of proof with respect to, for 
example, commercial value in their likenesses prior to the video games’ use.209 Procedurally, 
plaintiffs may wish to use potential claims by NCAA/EA as offensive weapons; e.g., where 
the NCAA argues that the NLI and GIA entail contracts with full compliance, including 
amateurism policy, the plaintiffs can exploit the common themes of the NLI/GIAs for the 
purposes of class certification under Rule 23(b)(3). Relevant common themes pertain to 
intellectual property rights’ appropriation, lack of consent, consumer confusion of likenesses’ 
use for commercial profit, and others. The rarity of intellectual property and right of public-
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in Interpace Corp. v. Lapp, Inc.,220 or AMF, 
Inc. v. Sleekcraft Boats).221 It is important to 
reiterate from Facenda222 that unlike claims 
under Section 43(a)(1)(B), which require 
actual confusion and misleading statements, 
claims under Section 43(a)(1)(A) only re-
quire a “likelihood of confusion.” The major 
distinction between Federal Lanham Act 
and state right of publicity claims is that 
plaintiffs do not need to prove consumer 
confusion for the latter.

There are First Amendment preemp-
tion issues as well. In Rogers v. Grimaldi,223 
a balancing test attempts to weigh the 
public interest in avoiding consumer 
confusion against the public interest in 
free expression, with the latter superseding. 
For example, ETW Corp. v. Jireh Publish-
ing Inc.224 involved challenging the Rick 
Rush painting of Tiger Woods’ victory in 
Augusta, which was deemed transforma-
tive and artistic enough to achieve First 
Amendment protection. Basically, should a 
plaintiff decide to follow the Federal Trade-
mark Act path, the answer may come from 
a consumer confusion survey. If the public 
had been sufficiently confused or had more 
chance of misinterpreting the contested use 
of plaintiff’s image/identity, then the Sec-
tion 43(a)(1) claims may be successful.

NINTH CIRCUIT RESEARCH AND 
KELLER FORECAST—A PROMISING 
PROSPECT?

Challenges to Filing Claims
The litigation and jurisprudence 

detail of the Ninth Circuit helps de-
termine whether Keller has positive or 
negative prospects on particular claims. 
The Ninth Circuit has held that the 
right of publicity “means in essence 
that the reaction of the public to name 
and likeness, which may be fortuitous 
or which may be managed or planned, 
endows the name and likeness of the 
person involved with commercially 
exploitable opportunities.”225 Although 
this statement seems stunningly simple, 
the odds of a celebrity or athlete win-
ning a right of publicity case (even) 
in the Ninth Circuit are not optimal. 
Keller’s case sets up the potential for the 
Ninth Circuit to deviate from a cautious 
path and start driving the law in a more 
technologically savvy direction.

By far, the Ninth Circuit in California 
has heard the most rights of publicity cases. 
However, plaintiffs may realize that there 
are many issues well-known figures face 

when filing a right of publicity claim. First, plaintiffs must decide whether to sue under diver-
sity jurisdiction or to find a federal question. Diversity cases can be complicated, and often 
state claims are thrown out due to Federal Copyright law preemption.226 The second issue is 
stating claims in a way that will not get them dismissed under Rule 12(b)(6) of the Federal 
Rule of Civil Procedure for failure to state a claim upon which relief can be granted.227 Third, 
the case might be dismissed for lack of personal jurisdiction because the defendant did not 
have enough contacts with the forum state.228 Fourth is the problem of a fair use defense.229 
Fifth, First Amendment protection accorded noncommercial speech can play a role in quash-
ing a plaintiff’s case.230 Sixth, plaintiffs cannot seem to decide whether they have a Lanham 
Act claim, a Copyright Act claim, or both. Seventh, plaintiffs were dealing with the Califor-
nia right of publicity statute that further confused the courts in the several cases filed in the 
Ninth Circuit.

These are all obstacles plaintiffs face when filing their claims in the Ninth Circuit. Charts 
1–3 present findings from Ninth Circuit right of publicity litigation. Chart 1 analyzes the 
total number of right of publicity and Federal Trademark Act false endorsement claims, the 
cases that applied diversity jurisdiction, and the outcomes in the district court and the Ninth 
Circuit. Chart 2 focuses on comparing results of cases between the district court and the 
Ninth Circuit. Chart 3 focuses on the Federal Trademark Act claims and their prospects, 
because such claims were not included in the first Keller complaint. As discussed previously, 
it appears that Keller’s legal team may wish to investigate that prospect carefully, considering 
the likelihood of consumer confusion possibilities and Ninth Circuit precedent in related 
cases depicted in Chart 3.

Sports Claims in General
Sports right of publicity and likeness claims have not frequented the Ninth Circuit’s 

docket. However, there is one case that may be helpful to Keller’s claim. In Abdul-Jabbar v. 
GMC, the court found that there were sufficient facts to state a claim, reversed the judg-
ment of the district court, and remanded for trial on the claims alleging violation of the 
California common law right of publicity, Section 3344, and the Lanham Act.231 The facts 
of this case show that Kareem Abdul-Jabbar was named Ferdinand Lewis (“Lew”) Alcindor 
at birth and played basketball under that name throughout his college career and into his 
early years in the NBA.232 While in college, he converted to Islam and began to use the 
Muslim name “Kareem Abdul-Jabbar” among friends. Several years later, in 1971, he opted 
to record the name “Kareem Abdul-Jabbar” under an Illinois name recordation statute and 
thereafter played basketball and endorsed products under that name.233 He had not used 
the name “Lew Alcindor” for commercial purposes in over 10 years.234 GMC used Abdul-
Jabbar’s former name in a commercial. The Ninth Circuit held that reference to “name 
or likeness” is not limited to present or current use, and to the extent GMC’s use of the 
plaintiff’s birth name attracted television viewers’ attention, GMC gained a commercial 
advantage.

Keller can use this case as an example of how college sports video games’ use of SAs’ like-
nesses morph into loss of income for former collegiate athletes long after they have exhausted 
their collegiate athletic eligibilities. The implications go far beyond the “now.” There are 
many implications of EA (indeed under its NCAA license) using the likeness of college play-
ers and not compensating them that reach out far beyond amateurism discourse. Keller may 
proceed arguing that EA is potentially denying athletes compensation after or concurrent to 
a professional career, which may or may not yield sufficient funds. In addition, Keller could 
argue that if a college player is injured and cannot participate in collegiate-level athletics, 
that player is being denied compensation for his likeness in a video game when amateur 
status is no longer an issue. Furthermore, Keller may claim that if a player leaves college 
athletics prematurely to pursue a professional sport, the player is forgoing amateurism, yet the 
player’s likeness generates revenue for EA and NCAA member institutions with no further 
benefit to the player. These are all issues the Ninth Circuit may consider if Keller survives 
and does not settle.

The Ninth Circuit frequently held California common law right of publicity protects 
celebrities from appropriations of their identity not strictly definable as “name or picture.” 
Therefore, Keller may argue that just because EA did not use a player’s “name”235 or their 
“picture,” that does not mean the court should find that there was no violation of the 
right of publicity. A video game falls into this hybrid category of likeness without using an 
exact likeness. Keller may challenge the Ninth Circuit not to rely on old interpretations or 
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explanations of right of publicity and likeness and embrace the realities of technology.
The Ninth Circuit also determined that GMC’s unauthorized use of Abdul-Jabbar’s birth 

name, Lew Alcindor, was likely to confuse consumers as to his endorsement of GMC’s Olds 
88, and thus violated the Lanham Act under Section 1125(a) of Chapter 15 of the United 
States Code.236 This decision provides Keller the framework for a Lanham Act claim. And, as 
an extension to the pertinent likelihood of a confusion questionnaire, would consumers be-
lieve that no college athlete has ever been paid for his or her likeness being used in a game? 
Importantly, how many consumer confusion survey respondents would be so well-versed on 
NCAA policy matters that they would acknowledge consent on the part of the SAs and 
clearly understand that these college players do not endorse the products? It appears more 
likely that it would be obvious to the casual observer that such use is sponsored, agreed upon, 
and yields some form of compensation for the athletes involved. That could be a weapon 
Keller can use toward a claim of Section 43(a) of the Federal Lanham Act violation, which 
indeed appears reasonable to raise.

Keller also may use Motschenbacher237 as leverage. Even in the case where players’ 
features were not clearly visible, consumers might think the player “in question” is who 
they think he is. Considering the technology video game manufacturers incorporate to 
provide a sense of realism to the consumer, it appears logical that distinctive features of a 
Pixar creation would give rise to a reasonable inference of likeness. Technology has come 
a long way since 1974. If the court determined then that consumers could find a correla-
tion, now that a game virtually mirrors the likeness of the player and provides the overall 

atmosphere of the real college game, Keller may have a good case prima facie. Naturally, 
the defenses analyzed above would become the deciding factors.

Still, the likelihood of the Ninth Circuit embracing a new stance on right of public-
ity cases seems unlikely. Few entertainers, some of whom were very famous figures, won 
on their claims. Little-known college athletes might not make the cut. The obstacles 
that right of publicity cases face appear somewhat daunting; nevertheless, plaintiffs have 
achieved some success in the past. A decision by the Ninth Circuit in favor of Keller 
may conceivably lead other circuits to embrace a new vision on right of publicity cases.

FUTURE RESEARCH
Fertile ground for further contributions exists and could yield significant theory, 

conceptual works, and legal practice guidelines encompassing, among other prospects, 
the following:

	• Content analysis of video games with law and policy extensions. Such research proj-
ects can be combined with consumer confusion surveys that may be instrumental 
for courts to decide, for example, on Section 43(a) of the Federal Lanham claims.

	 Federal circuits’ comparisons, with regard to intellectual property and particu-•
larly right of publicity protection, absent a federal right. Useful knowledge for 
prospective plaintiffs’ attorneys may be found therein.

	 The scope of the • C.B.C. case when tested against other parameters (e.g., fan-

tasy sports versus video games) 
and in other jurisdictions (e.g., 
Eighth Circuit versus Ninth Cir-
cuit). Would, for example, video 
games featuring identities of col-
lege players be held as violating 
rights of publicity, or would this 
use be constitutionally protected 
along the lines of an expansive 
public domain?

	 Feasibility of legislative efforts •
toward the establishment of a 
federal right  
of publicity.

	 Licensee estoppel doctrine in •
a case such as Keller (e.g., its 
defensive application pros-
pect, next to the usual tests on 
licensee versus licensor).

	 A “quasi employee” fiction and •
“quasi work for hire” doctrine 
conceptualization for SAs, who 
could then collectively bargain 
and negotiate on their rights, 
with the immediate effect of 
yielding copyright protection to 
their “quasi employer” (institu-
tion) and its associated represen-
tative (NCAA).

	 Fifth and Fourteenth Amendment, •
due process, and related consti-
tutional scrutiny over particular 
statutory provisions with regard 
to rights of publicity, considering 
Commerce and Copyright Clause 
tests.

	 The potential existence of •
any “extra elements” in SAs’ 
likenesses and identities (e.g., 
commercial value) that would 
lead to statutory rights of public-
ity surviving federal copyright 
preemption.

	 Following Jon Garon’s work on •
virtual worlds’ intellectual prop-
erty aspects and right of publicity 
protection, the limits and possible 
expansions of new versions of the 
World Wide Web.

	 An extension to cases featuring •
the NCAA as defendant would 
be to study the concomitant 
strategic, risk, and litigation 
management, as well as the 
policy impact of such cases, 
considering a rich body of recent 
NCAA settlements.

CONCLUSION
In sum, important conclusions are:

A RICHER PUblic domain may form by 

controlling the scope of plaintiffs’ 

right of publicity, particularly when a 

creation is deemed newsworthy, artistic, 

transformative, or protected by the first 

amendment.


